
UNIT TWO 

 

SEARCHES 
 

  



2 
 

Katz v. United States 
 

 389 U.S. 347 (1967) 

 

JUSTICE STEWART delivered the opinion of the Court. 

 

The petitioner was convicted in the District Court for the Southern District of California 

under an eight-count indictment charging him with transmitting wagering information by 

telephone from Los Angeles to Miami and Boston, in violation of a federal statute. At trial, the 

Government was permitted, over the petitioner’s objection, to introduce evidence of the 

petitioner’s end of telephone conversations, overheard by FBI agents who had attached an 

electronic listening and recording device to the outside of the public telephone booth from which 

he had placed his calls. In affirming his conviction, the Court of Appeals rejected the contention 

that the recordings had been obtained in violation of the Fourth Amendment, because “[t]here 

was no physical entrance into the area occupied by [the petitioner].” We granted certiorari in 

order to consider the constitutional questions thus presented. The petitioner has phrased those 

questions as follows: 

 

A. Whether a public telephone booth is a constitutionally protected area so that evidence 

obtained by attaching an electronic listening recording device to the top of such a booth is 

obtained in violation of the right to privacy of the user of the booth. 

B. Whether physical penetration of a constitutionally protected area is necessary before a 

search and seizure can be said to be violative of the Fourth Amendment to the United 

States Constitution. 

 

We decline to adopt this formulation of the issues. In the first place, the correct solution 

of Fourth Amendment problems is not necessarily promoted by incantation of the phrase 

“constitutionally protected area.” Secondly, the Fourth Amendment cannot be translated into a 

general constitutional “right to privacy.” That Amendment protects individual privacy against 

certain kinds of governmental intrusion, but its protections go further, and often have nothing to 

do with privacy at all. Other provisions of the Constitution protect personal privacy from other 

forms of governmental invasion. But the protection of a person’s general right to privacy—his 

right to be let alone by other people—is, like the protection of his property and of his very life, 

left largely to the law of the individual States.  

Because of the misleading way the issues have been formulated, the parties have attached 

great significance to the characterization of the telephone booth from which the petitioner placed 

his calls. The petitioner has strenuously argued that the booth was a “constitutionally protected 

area.” The Government has maintained with equal vigor that it was not. But this effort to decide 

whether or not a given “area,” viewed in the abstract, is “constitutionally protected” deflects 

attention from the problem presented by this case. For the Fourth Amendment protects people, 

not places. What a person knowingly exposes to the public, even in his own home or office, is 

not a subject of Fourth Amendment protection. But what he seeks to preserve as private, even in 

an area accessible to the public, may be constitutionally protected. The Government stresses the 

fact that the telephone booth from which the petitioner made his calls was constructed partly of 

glass, so that he was as visible after he entered it as he would have been if he had remained 

outside. But what he sought to exclude when he entered the booth was not the intruding eye—it 
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was the uninvited ear. He did not shed his right to do so simply because he made his calls from a 

place where he might be seen. No less than an individual in a business office, in a friend’s 

apartment, or in a taxicab, a person in a telephone booth may rely upon the protection of the 

Fourth Amendment. One who occupies it, shuts the door behind him, and pays the toll that 

permits him to place a call is surely entitled to assume that the words he utters into the 

mouthpiece will not be broadcast to the world. To read the Constitution more narrowly is to 

ignore the vital role that the public telephone has come to play in private communication. 

The Government contends, however, that the activities of its agents in this case should 

not be tested by Fourth Amendment requirements, for the surveillance technique they employed 

involved no physical penetration of the telephone booth from which the petitioner placed his 

calls. It is true that the absence of such penetration was at one time thought to foreclose further 

Fourth Amendment inquiry, Olmstead v. United States, 277 U. S. 438 and Goldman v. United 

States, 316 U. S. 129, , for that Amendment was thought to limit only searches and seizures of 

tangible property. But “[t]he premise that property interests control the right of the Government 

to search and seize has been discredited.” Warden v. Hayden, 387 U. S. 294, 387 U. S. 304. 

Thus, although a closely divided Court supposed in Olmstead that surveillance without any 

trespass and without the seizure of any material object fell outside the ambit of the Constitution, 

we have since departed from the narrow view on which that decision rested. Indeed, we have 

expressly held that the Fourth Amendment governs not only the seizure of tangible items, but 

extends as well to the recording of oral statements, overheard without any “technical trespass 

under . . . local property law.” Silverman v. United States, 365 U. S. 505, 365 U. S. 511. Once 

this much is acknowledged, and once it is recognized that the Fourth Amendment protects 

people—and not simply “areas”—against unreasonable searches and seizures, it becomes clear 

that the reach of that Amendment cannot turn upon the presence or absence of a physical 

intrusion into any given enclosure. 

We conclude that the underpinnings of Olmstead and Goldman have been so eroded by 

our subsequent decisions that the “trespass” doctrine there enunciated can no longer be regarded 

as controlling. The Government’s activities in electronically listening to and recording the 

petitioner’s words violated the privacy upon which he justifiably relied while using the telephone 

booth, and thus constituted a “search and seizure” within the meaning of the Fourth Amendment. 

The fact that the electronic device employed to achieve that end did not happen to penetrate the 

wall of the booth can have no constitutional significance. 

The question remaining for decision, then, is whether the search and seizure conducted in 

this case complied with constitutional standards. In that regard, the Government’s position is that 

its agents acted in an entirely defensible manner: they did not begin their electronic surveillance 

until investigation of the petitioner’s activities had established a strong probability that he was 

using the telephone in question to transmit gambling information to persons in other States, in 

violation of federal law. Moreover, the surveillance was limited, both in scope and in duration, to 

the specific purpose of establishing the contents of the petitioner’s unlawful telephonic 

communications. The agents confined their surveillance to the brief periods during which he 

used the telephone booth, and they took great care to overhear only the conversations of the 

petitioner himself.  

Accepting this account of the Government’s actions as accurate, it is clear that this 

surveillance was so narrowly circumscribed that a duly authorized magistrate, properly notified 

of the need for such investigation, specifically informed of the basis on which it was to proceed, 

and clearly apprised of the precise intrusion it would entail, could constitutionally have 

https://supreme.justia.com/cases/federal/us/277/438/case.html
https://supreme.justia.com/cases/federal/us/316/129/case.html
https://supreme.justia.com/cases/federal/us/387/294/case.html
https://supreme.justia.com/cases/federal/us/387/294/case.html#304
https://supreme.justia.com/cases/federal/us/365/505/case.html
https://supreme.justia.com/cases/federal/us/365/505/case.html#511
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authorized, with appropriate safeguards, the very limited search and seizure that the Government 

asserts, in fact, took place. 

Yet the inescapable fact is that this restraint was imposed by the agents themselves, not 

by a judicial officer. They were not required, before commencing the search, to present their 

estimate of probable cause for detached scrutiny by a neutral magistrate. They were not 

compelled, during the conduct of the search itself, to observe precise limits established in 

advance by a specific court order. Nor were they directed, after the search had been completed, 

to notify the authorizing magistrate in detail of all that had been seized. In the absence of such 

safeguards, this Court has never sustained a search upon the sole ground that officers reasonably 

expected to find evidence of a particular crime and voluntarily confined their activities to the 

least intrusive means consistent with that end. Searches conducted without warrants have been 

held unlawful “notwithstanding facts unquestionably showing probable cause,” Agnello v. United 

States, 269 U. S. 20, 269 U. S. 33, for the Constitution requires “that the deliberate, impartial 

judgment of a judicial officer . . . be interposed between the citizen and the police. . . .” Wong 

Sun v. United States, 371 U. S. 471, 371 U. S. 481-482. “Over and again, this Court has 

emphasized that the mandate of the [Fourth] Amendment requires adherence to judicial 

processes,” United States v. Jeffers, 342 U. S. 48, 342 U. S. 51, and that searches conducted 

outside the judicial process, without prior approval by judge or magistrate, are per se 

unreasonable under the Fourth Amendment—subject only to a few specifically established and 

well delineated exceptions.  

It is difficult to imagine how any of those exceptions could ever apply to the sort of 

search and seizure involved in this case. . . . 

The Government does not question these basic principles. Rather, it urges the creation of a 

new exception to cover this case. It argues that surveillance of a telephone booth should be 

exempted from the usual requirement of advance authorization by a magistrate upon a showing 

of probable cause. We cannot agree. Omission of such authorization 

 

bypasses the safeguards provided by an objective predetermination of probable cause, 

and substitutes instead the far less reliable procedure of an after-the-event justification 

for the . . . search, too likely to be subtly influenced by the familiar shortcomings of 

hindsight judgment. 

 

Beck v. Ohio, 379 U. S. 89, 379 U. S. 96.  

 

And bypassing a neutral predetermination of the scope of a search leaves individuals 

secure from Fourth Amendment violations “only in the discretion of the police.” Id. at 379 U. S. 

97. 

These considerations do not vanish when the search in question is transferred from the 

setting of a home, an office, or a hotel room to that of a telephone booth. Wherever a man may 

be, he is entitled to know that he will remain free from unreasonable searches and seizures. The 

government agents here ignored “the procedure of antecedent justification . . . that is central to 

the Fourth Amendment,” a procedure that we hold to be a constitutional precondition of the kind 

of electronic surveillance involved in this case. Because the surveillance here failed to meet that 

condition, and because it led to the petitioner’s conviction, the judgment must be reversed. 

 

It is so ordered. 

https://supreme.justia.com/cases/federal/us/269/20/case.html
https://supreme.justia.com/cases/federal/us/269/20/case.html#33
https://supreme.justia.com/cases/federal/us/371/471/case.html
https://supreme.justia.com/cases/federal/us/371/471/case.html#481
https://supreme.justia.com/cases/federal/us/342/48/case.html
https://supreme.justia.com/cases/federal/us/342/48/case.html#51
https://supreme.justia.com/cases/federal/us/379/89/case.html
https://supreme.justia.com/cases/federal/us/379/89/case.html#96
https://supreme.justia.com/cases/federal/us/379/89/case.html#97
https://supreme.justia.com/cases/federal/us/379/89/case.html#97
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[JUSTICE MARSHALL took no part in the consideration or decision of this case. 

The concurring opinions of Justice Douglas and Justice White are omitted.] 

 

JUSTICE HARLAN, concurring. 

 

I join the opinion of the Court, which I read to hold only (a) that an enclosed telephone 

booth is an area where, like a home,  and unlike a field, a person has a constitutionally protected 

reasonable expectation of privacy; (b) that electronic, as well as physical, intrusion into a place 

that is in this sense private may constitute a violation of the Fourth Amendment, and (c) that the 

invasion of a constitutionally protected area by federal authorities is, as the Court has long held, 

presumptively unreasonable in the absence of a search warrant. 

As the Court’s opinion states, “the Fourth Amendment protects people, not places.” The 

question, however, is what protection it affords to those people. Generally, as here, the answer to 

that question requires reference to a “place.” My understanding of the rule that has emerged from 

prior decisions is that there is a twofold requirement, first that a person have exhibited an actual 

(subjective) expectation of privacy and, second, that the expectation be one that society is 

prepared to recognize as “reasonable.” Thus, a man’s home is, for most purposes, a place where 

he expects privacy, but objects, activities, or statements that he exposes to the “plain view” of 

outsiders are not “protected,” because no intention to keep them to himself has been exhibited. 

On the other hand, conversations in the open would not be protected against being overheard, for 

the expectation of privacy under the circumstances would be unreasonable.  

The critical fact in this case is that “[o]ne who occupies it, [a telephone booth] shuts the 

door behind him, and pays the toll that permits him to place a call is surely entitled to assume” 

that his conversation is not being intercepted. The point is not that the booth is “accessible to the 

public” at other times, but that it is a temporarily private place whose momentary occupants’ 

expectations of freedom from intrusion are recognized as reasonable.  

In Silverman v. United States, surveillance accomplished without the physical penetration 

of petitioner’s premises by a tangible object did not violate the Fourth Amendment. [But we have 

previously held that] that eavesdropping accomplished by means of an electronic device that 

penetrated the premises occupied by petitioner was a violation of the Fourth Amendment. That 

case established that interception of conversations reasonably intended to be private could 

constitute a “search and seizure.” and that the examination or taking of physical property was not 

required. In Silverman, we found it unnecessary to reexamine Goldman v. United States, 316 

U.S. 129, which had held that electronic reconsider Goldman, and I agree that it should now be 

overruled. Its limitation on Fourth Amendment protection is, in the present day, bad physics as 

well as bad law, for reasonable expectations of privacy may be defeated by electronic as well as 

physical invasion. 

 

JUSTICE BLACK, dissenting. 

 

My basic objection is two-fold: (1) I do not believe that the words of the Amendment will 

bear the meaning given them by today’s decision, and (2) I do not believe that it is the proper 

role of this Court to rewrite the Amendment in order “to bring it into harmony with the times,” 

and thus reach a result that many people believe to be desirable.  

https://supreme.justia.com/cases/federal/us/316/129/case.html
https://supreme.justia.com/cases/federal/us/316/129/case.html
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While I realize that an argument based on the meaning of words lacks the scope, and no 

doubt the appeal, of broad policy discussions and philosophical discourses on such nebulous 

subjects as privacy, for me, the language of the Amendment is the crucial place to look in 

construing a written document such as our Constitution. The Fourth Amendment says that “The 

right of the people to be secure in their persons, houses, papers, and effects, against unreasonable 

searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable 

cause, supported by Oath or affirmation, and particularly describing the place to be searched and 

the persons or things to be seized.” The first clause protects “persons, houses, papers, and effects 

against unreasonable searches and seizures. . . .” These words connote the idea of tangible things 

with size, form, and weight, things capable of being searched, seized, or both. The second clause 

of the Amendment still further establishes its Framers’ purpose to limit its protection to tangible 

things by providing that no warrants shall issue but those “particularly describing the place to be 

searched, and the persons or things to be seized.” A conversation overheard by eavesdropping, 

whether by plain snooping or wiretapping, is not tangible and, under the normally accepted 

meanings of the words, can neither be searched nor seized. In addition the language of the 

second clause indicates that the Amendment refers not only to something tangible so it can be 

seized, but to something already in existence, so it can be described. Yet the Court’s 

interpretation would have the Amendment apply to overhearing future conversations, which, by 

their very nature, are nonexistent until they take place. How can one “describe” a future 

conversation, and, if one cannot, how can a magistrate issue a warrant to eavesdrop one in the 

future? It is argued that information showing what is expected to be said is sufficient to limit the 

boundaries of what later can be admitted into evidence; but does such general information really 

meet the specific language of the Amendment, which says “particularly describing”? Rather than 

using language in a completely artificial way, I must conclude that the Fourth Amendment 

simply does not apply to eavesdropping. 

Tapping telephone wires, of course, was an unknown possibility at the time the Fourth 

Amendment was adopted. But eavesdropping (and wiretapping is nothing more than 

eavesdropping by telephone) was . . . “an ancient practice which, at common law, was 

condemned as a nuisance. 4 Blackstone, Commentaries 168. There can be no doubt that the 

Framers were aware of this practice, and, if they had desired to outlaw or restrict the use of 

evidence obtained by eavesdropping, I believe that they would have used the appropriate 

language to do so in the Fourth Amendment. They certainly would not have left such a task to 

the ingenuity of language-stretching judges. No one, it seems to me, can read the debates on the 

Bill of Rights without reaching the conclusion that its Framers and critics well knew the meaning 

of the words they used, what they would be understood to mean by others, their scope and their 

limitations. Under these circumstances, it strikes me as a charge against their scholarship, their 

common sense and their candor to give to the Fourth Amendment’s language the eavesdropping 

meaning the Court imputes to it today. 

I do not deny that common sense requires, and that this Court often has said, that the Bill 

of Rights’ safeguards should be given a liberal construction. This principle, however, does not 

justify construing the search and seizure amendment as applying to eavesdropping or the 

“seizure” of conversations. The Fourth Amendment was aimed directly at the abhorred practice 

of breaking in, ransacking and searching homes and other buildings and seizing people’s 

personal belongings without warrants issued by magistrates. The Amendment deserves, and this 

Court has given it, a liberal construction in order to protect against warrantless searches of 
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buildings and seizures of tangible personal effects. But, until today, this Court has refused to say 

that eavesdropping comes within the ambit of Fourth Amendment restrictions. . . .  

The first case to reach this Court which actually involved a clear-cut test of the Fourth 

Amendment’s applicability to eavesdropping through a wiretap was, of course, Olmstead, 

supra. In holding that the interception of private telephone conversations by means of 

wiretapping was not a violation of the Fourth Amendment, this Court, speaking through Mr. 

Chief Justice Taft, examined the language of the Amendment and found, just as I do now, that 

the words could not be stretched to encompass overheard conversations: 

 

The Amendment itself shows that the search is to be of material things—the person, the 

house, his papers or his effects. The description of the warrant necessary to make the 

proceeding lawful, is that it must specify the place to be searched and the person or things 

to be seized. . . . 

 

Justice Bradley in the Boyd case [Boyd v. United States, 116 U. S. 616], and Justice 

Clark[e] in the Gouled case [Gouled v. United States, 255 U. S. 298], said that the Fifth 

Amendment and the Fourth Amendment were to be liberally construed to effect the purpose 

of the framers of the Constitution in the interest of liberty. But that cannot justify 

enlargement of the language employed beyond the possible practical meaning of houses, 

persons, papers, and effects, or so to apply the words search and seizure as to forbid hearing 

or sight. 

 

277 U.S. at 277 U. S. 464-465. 

Goldman v. United States, 316 U. S. 129, is an even clearer example of this Court’s 

traditional refusal to consider eavesdropping as being covered by the Fourth Amendment. There, 

federal agents used a detectaphone, which was placed on the wall of an adjoining room, to listen 

to the conversation of a defendant carried on in his private office and intended to be confined 

within the four walls of the room. . . . 

Since I see no way in which the words of the Fourth Amendment can be construed to 

apply to eavesdropping, that closes the matter for me. In interpreting the Bill of Rights, I 

willingly go as far as a liberal construction of the language takes me, but I simply cannot in good 

conscience give a meaning to words which they have never before been thought to have and 

which they certainly do not have in common ordinary usage. I will not distort the words of the 

Amendment in order to “keep the Constitution up to date” or “to bring it into harmony with the 

times.” It was never meant that this Court have such power, which, in effect, would make us a 

continuously functioning constitutional convention. 

With this decision the Court has completed, I hope, its rewriting of the Fourth 

Amendment, which started only recently when the Court began referring incessantly to the 

Fourth Amendment not so much as a law against unreasonable searches and seizures as one to 

protect an individual’s privacy. By clever word juggling, the Court finds it plausible to argue that 

language aimed specifically at searches and seizures of things that can be searched and seized 

may, to protect privacy, be applied to eavesdropped evidence of conversations that can neither be 

searched nor seized. Few things happen to an individual that do not affect his privacy in one way 

or another. Thus, by arbitrarily substituting the Court’s language, designed to protect privacy, for 

the Constitution’s language, designed to protect against unreasonable searches and seizures, the 

https://supreme.justia.com/us/116/616/case.html
https://supreme.justia.com/us/255/298/case.html
https://supreme.justia.com/cases/federal/us/277/438/case.html#464
https://supreme.justia.com/cases/federal/us/316/129/case.html
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Court has made the Fourth Amendment its vehicle for holding all laws violative of the 

Constitution which offend the Court’s broadest concept of privacy.  

The Fourth Amendment protects privacy only to the extent that it prohibits unreasonable 

searches and seizures of “persons, houses, papers, and effects.” No general right is created by the 

Amendment so as to give this Court the unlimited power to hold unconstitutional everything 

which affects privacy. Certainly the Framers, well acquainted as they were with the excesses of 

governmental power, did not intend to grant this Court such omnipotent lawmaking authority as 

that. The history of governments proves that it is dangerous to freedom to repose such powers in 

courts. 

 

For these reasons, I respectfully dissent. 

 

 

Florida v. Jardines 
 

565 U.S. 1104 (2012) 

 

JUSTICE SCALIA delivered the opinion of the Court. 

 

We consider whether using a drug-sniffing dog on a homeowner’s porch to investigate 

the contents of the home is a “search” within the meaning of the Fourth Amendment. 

 

I 

 

In 2006, Detective William Pedraja of the Miami-Dade Police Department received an 

unverified tip that marijuana was being grown in the home of respondent Joelis Jardines. One 

month later, the Department and the Drug Enforcement Administration sent a joint surveillance 

team to Jardines’ home. Detective Pedraja was part of that team. He watched the home for fifteen 

minutes and saw no vehicles in the driveway or activity around the home, and could not see 

inside because the blinds were drawn. Detective Pedraja then approached Jardines’ home 

accompanied by Detective Douglas Bartelt, a trained canine handler who had just arrived at the 

scene with his drug-sniffing dog. The dog was trained to detect the scent of marijuana, cocaine, 

heroin, and several other drugs, indicating the presence of any of these substances through 

particular behavioral changes recognizable by his handler. 

Detective Bartelt had the dog on a six-foot leash, owing in part to the dog’s “wild” 

nature, and tendency to dart around erratically while searching. As the dog approached Jardines’ 

front porch, he apparently sensed one of the odors he had been trained to detect, and began 

energetically exploring the area for the strongest point source of that odor. As Detective Bartelt 

explained, the dog “began tracking that airborne odor by . . . tracking back and forth,” engaging 

in what is called “bracketing,” “back and forth, back and forth.”  Detective Bartelt gave the dog 

“the full six feet of the leash plus whatever safe distance [he could] give him” to do this—he 

testified that he needed to give the dog “as much distance as I can.” . And Detective Pedraja 

stood back while this was occurring, so that he would not “get knocked over” when the dog was 

“spinning around trying to find” the source.  

After sniffing the base of the front door, the dog sat, which is the trained behavior upon 

discovering the odor’s strongest point. Detective Bartelt then pulled the dog away from the door 

https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
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and returned to his vehicle. He left the scene after informing Detective Pedraja that there had 

been a positive alert for narcotics. 

On the basis of what he had learned at the home, Detective Pedraja applied for and 

received a warrant to search the residence. When the warrant was executed later that day, 

Jardines attempted to flee and was arrested; the search revealed marijuana plants, and he was 

charged with trafficking in cannabis. 

At trial, Jardines moved to suppress the marijuana plants on the ground that the canine 

investigation was an unreasonable search. The trial court granted the motion, and the Florida 

Third District Court of Appeal reversed. On a petition for discretionary review, the Florida 

Supreme Court quashed the decision of the Third District Court of Appeal and approved the trial 

court’s decision to suppress, holding (as relevant here) that the use of the trained narcotics dog to 

investigate Jardines’ home was a Fourth Amendment search unsupported by probable cause, 

rendering invalid the warrant based upon information gathered in that search.  

We granted certiorari, limited to the question of whether the officers’ behavior was a search 

within the meaning of the Fourth Amendment.  

 

II 

 

The Fourth Amendment provides in relevant part that the “right of the people to be secure 

in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not 

be violated.” The Amendment establishes a simple baseline, one that for much of our history 

formed the exclusive basis for its protections: When “the Government obtains information by 

physically intruding” on persons, houses, papers, or effects, “a ‘search’ within the original 

meaning of the Fourth Amendment“ has “un-doubtedly occurred.”  By reason of our decision 

in Katz, property rights “are not the sole measure of Fourth Amendment violations,”—but 

though Katz may add to the baseline, it does not subtract anything from the Amendment’s 

protections “when the Government does engage in [a] physical intrusion of a constitutionally 

protected area,” United States v. Knotts, 460 U. S. 276, 286 (1983) (Brennan, J., concurring in 

the judgment). 

That principle renders this case a straightforward one. The officers were gathering 

information in an area belonging to Jardines and immediately surrounding his house—in the 

curtilage of the house, which we have held enjoys protection as part of the home itself. And they 

gathered that information by physically entering and occupying the area to engage in conduct not 

explicitly or implicitly permitted by the homeowner. 

 

A 

 

The Fourth Amendment ”indicates with some precision the places and things 

encompassed by its protections”: persons, houses, papers, and effects. Oliver v. United 

States, 466 U. S. 170, 176 (1984) . The Fourth Amendment does not, therefore, prevent all 

investigations conducted on private property; for example, an officer may (subject to Katz) 

gather information in what we have called “open fields”—even if those fields are privately 

owned—because such fields are not enumerated in the Amendment’s text. Hesterv. United 

States, 265 U. S. 57 (1924) . 

But when it comes to the Fourth Amendment, the home is first among equals. At the 

Amendment’s “very core” stands “the right of a man to retreat into his own home and there be 

https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
http://www.law.cornell.edu/supremecourt/text/460/276
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
http://www.law.cornell.edu/supremecourt/text/466/170
http://www.law.cornell.edu/supremecourt/text/265/57
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
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free from unreasonable governmental intrusion.” Silverman v. United States, 365 U. S. 

505, 511 (1961) . This right would be of little practical value if the State’s agents could stand in a 

home’s porch or side garden and trawl for evidence with impunity; the right to retreat would be 

significantly diminished if the police could enter a man’s property to observe his repose from 

just outside the front window. 

We therefore regard the area “immediately surrounding and associated with the home”—

what our cases call the curtilage—as “part of the home itself for Fourth Amendment 

purposes.” Oliver, supra, at 180. That principle has ancient and durable roots. . . . This area 

around the home is “intimately linked to the home, both physically and psychologically,” and is 

where “privacy expectations are most heightened.” California v. Ciraolo, 476 U. S. 207, 213 

(1986). 

While the boundaries of the curtilage are generally “clearly marked,” the “conception 

defining the curtilage” is at any rate familiar enough that it is “easily understood from our daily 

experience.” Oliver, 466 U.S., at 182, n.12. Here there is no doubt that the officers entered it: 

The front porch is the classic exemplar of an area adjacent to the home and “to which the activity 

of home life extends.” Ibid. 

 

B 

 

Since the officers’ investigation took place in a constitutionally protected area, we turn to 

the question of whether it was accomplished through an unlicensed physical in-trusion.1 While 

law enforcement officers need not “shield their eyes” when passing by the home “on public 

thoroughfares,” Ciraolo, 476 U. S., at 213, an officer’s leave to gather information is sharply 

circumscribed when he steps off those thoroughfares and enters the Fourth Amendment‘s 

protected areas. . . . As it is undisputed that the detectives had all four of their feet and all four of 

their companion’s firmly planted on the constitutionally protected extension of Jardines’ home, 

the only question is whether he had given his leave (even implicitly) for them to do so. He had 

not. 

“A license may be implied from the habits of the country,” notwithstanding the “strict 

rule of the English common law as to entry upon a close.” McKee v. Gratz, 260 U. S. 127, 

(1922) (Holmes, J.). We have accordingly recognized that “the knocker on the front door is 

treated as an invitation or license to attempt an entry, justifying ingress to the home by solicitors, 

hawkers and peddlers of all kinds.” Breard v. Alexandria, 341 U. S. 622, 626 (1951) . This 

implicit license typically permits the visitor to approach the home by the front path, knock 

promptly, wait briefly to be received, and then (absent invitation to linger longer) leave. 

Complying with the terms of that traditional invitation does not require fine-grained legal 

knowledge; it is generally managed without incident by the Nation’s Girl Scouts and trick-or-

treaters.2 Thus, a police officer not armed with a warrant may approach a home and knock, 

precisely because that is “no more than any private citizen might do.” Kentucky v. King, 563 

U. S. ___ (2011). 

But introducing a trained police dog to explore the area around the home in hopes of 

discovering incriminating evidence is something else. There is no customary invitation to 

do that. An invitation to engage in canine forensic investigation assuredly does not inhere in the 

very act of hanging a knocker.3 To find a visitor knocking on the door is routine (even if 

sometimes unwelcome); to spot that same visitor exploring the front path with a metal detector, 

or marching his bloodhound into the garden before saying hello and asking permission, would 

http://www.law.cornell.edu/supremecourt/text/365/505
http://www.law.cornell.edu/supremecourt/text/365/505
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
http://www.law.cornell.edu/supremecourt/text/476/207
https://www.law.cornell.edu/supremecourt/text/11-564#OPINION_3-1
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
http://www.law.cornell.edu/supremecourt/text/260/127
http://www.law.cornell.edu/supremecourt/text/341/622
https://www.law.cornell.edu/supremecourt/text/11-564#OPINION_3-2
https://www.law.cornell.edu/supremecourt/text/11-564#OPINION_3-3
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inspire most of us to—well, call the police. The scope of a license—express or implied—is 

limited not only to a particular area but also to a specific purpose. Consent at a traffic stop to an 

officer’s checking out an anonymous tip that there is a body in the trunk does not permit the 

officer to rummage through the trunk for narcotics. Here, the background social norms that invite 

a visitor to the front door do not invite him there to conduct a search. . . . 

 

III 

 

The State argues that investigation by a forensic narcotics dog by definition cannot 

implicate any legitimate privacy interest. The State cites for authority our decisions in United 

States v. Place, 462 U. S. 696 (1983) , United States v. Jacobsen, 466 U. S. 109(1984) , 

and Illinois v. Caballes, 543 U. S. 405 (2005) , which held, respectively, that canine inspection 

of luggage in an airport, chemical testing of a substance that had fallen from a parcel in transit, 

and canine inspection of an automobile during a lawful traffic stop, do not violate the 

“reasonable expectation of privacy” described in Katz. 

The Katz reasonable-expectations test “has been added to, not substituted for,” the 

traditional property-based understanding of the Fourth Amendment, and so is unnecessary to 

consider when the government gains evidence by physically intruding on constitutionally 

protected areas. 

Thus, we need not decide whether the officers’ investigation of Jardines’ home violated 

his expectation of privacy under Katz. One virtue of the Fourth Amendment‘s property-rights 

baseline is that it keeps easy cases easy. That the officers learned what they learned only by 

physically intruding on Jardines’ property to gather evidence is enough to establish that a search 

occurred. . . . 

The government’s use of trained police dogs to investigate the home and its immediate 

surroundings is a “search” within the meaning of the Fourth Amendment. The judgment of the 

Supreme Court of Florida is therefore affirmed. 

 

It is so ordered. 

 

[The concurring opinion of Justice Kagan and dissenting opinion of Justice Alito are omitted.] 

 

United States v. Jones  
 

565 U.S. 400 (2012) 

 
JUSTICE SCALIA delivered the opinion of the Court. 

 

We decide whether the attachment of a Global-Positioning-System (GPS) tracking device 

to an individual’s vehicle, and subsequent use of that device to monitor the vehicle’s movements 

on public streets, constitutes a search or seizure within the meaning of the Fourth Amendment. 

 

I 

 

In 2004 respondent Antoine Jones, owner and operator of a nightclub in the District of 

Columbia, came under suspicion of trafficking in narcotics and was made the target of an 

http://www.law.cornell.edu/supremecourt/text/462/696
http://www.law.cornell.edu/supremecourt/text/466/109
http://www.law.cornell.edu/supremecourt/text/543/405
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
https://www.law.cornell.edu/supct-cgi/get-const?amendmentiv
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investigation by a joint FBI and Metropolitan Police Department task force. Officers employed 

various investigative techniques, including visual surveillance of the nightclub, installation of a 

camera focused on the front door of the club, and a pen register and wiretap covering Jones’s 

cellular phone. 

Based in part on information gathered from these sources, in 2005 the Government 

applied to the United States District Court for the District of Columbia for a warrant authorizing 

the use of an electronic tracking device on the Jeep Grand Cherokee registered to Jones’s wife. A 

warrant issued, authorizing installation of the de- vice in the District of Columbia and within 10 

days. 

On the 11th day, and not in the District of Columbia but in Maryland, agents installed a 

GPS tracking device on the undercarriage of the Jeep while it was parked in a public parking lot. 

Over the next 28 days, the Government used the device to track the vehicle’s movements, and 

once had to replace the device’s battery when the vehicle was parked in a different public lot in 

Maryland. By means of signals from multiple satellites, the device established the vehicle’s 

location within 50 to 100 feet, and communicated that location by cellular phone to a 

Government computer. It relayed more than 2,000 pages of data over the 4-week period. 

The Government ultimately obtained a multiple-count indictment charging Jones and 

several alleged co-conspirators with, as relevant here, conspiracy to distribute and possess with 

intent to distribute five kilograms or more of cocaine and 50 grams or more of cocaine base. 

Before trial, Jones filed a motion to suppress evidence obtained through the GPS device. The 

District Court granted the motion only in part, suppressing the data obtained while the vehicle 

was parked in the garage adjoining Jones’s residence. It held the remaining data admissible, 

because “[a] person traveling in an automobile on public thoroughfares has no reasonable 

expectation of privacy in his movements from one place to another.” 

The United States Court of Appeals for the District of Columbia Circuit reversed the 

conviction because of admission of the evidence obtained by warrantless use of the GPS device 

which, it said, violated the Fourth Amendment. . . . We granted certiorari.  

 

II 

 

A 

 

The Fourth Amendment provides in relevant part that “[t]he right of the people to be 

secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, 

shall not be violated.” It is beyond dispute that a vehicle is an “effect” as that term is used in the 

Amendment. We hold that the Government’s installation of a GPS device on a target’s vehicle, 

and its use of that device to monitor the vehicle’s movements, constitutes a “search.” 

It is important to be clear about what occurred in this case: The Government physically 

occupied private property for the purpose of obtaining information. We have no doubt that such a 

physical intrusion would have been considered a “search” within the meaning of the Fourth 

Amendment when it was adopted. . . .  

The text of the Fourth Amendment reflects its close connection to property, since 

otherwise it would have referred simply to “the right of the people to be secure against 

unreasonable searches and seizures”; the phrase “in their persons, houses, papers, and effects” 

would have been superfluous. Consistent with this understanding, our Fourth Amendment 

jurisprudence was tied to common-law trespass, at least until the latter half of the 20th century. 
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Our later cases, of course, have deviated from that exclusively property-based approach. 

In Katz v. United States, 389 U. S. 347 (1967) , we said that “the Fourth Amendment protects 

people, not places,” and found a violation in attachment of an eavesdropping device to a public 

telephone booth. Our later cases have applied the analysis of Justice Harlan’s concurrence in that 

case, which said that a violation occurs when government officers violate a person’s “reasonable 

expectation of privacy.” 

The Government contends that the Harlan standard shows that no search occurred here, 

since Jones had no “reasonable expectation of privacy” in the area of the Jeep accessed by 

Government agents (its underbody) and in the locations of the Jeep on the public roads, which 

were visible to all. But we need not address the Government’s contentions, because Jones’s 

Fourth Amendment rights do not rise or fall with the Katz formulation. At bottom, we must 

assure preservation of that degree of privacy against government that existed when the Fourth 

Amendment was adopted. As explained, for most of our history the Fourth Amendment was 

understood to embody a particular concern for government trespass upon the areas (“persons, 

houses, papers, and effects”) it enumerates. Katz did not repudiate that understanding. . . .  [In] 

Alderman v. United States, 394 U. S. 165 (1969) [we said]: “[W]e [do not] believe that Katz, by 

holding that the Fourth Amendment protects persons and their private conversations, was 

intended to withdraw any of the protection which the Amendment extends to the home . . . .”  

More recently, in Soldal v. Cook County, 506 U. S. 56 (1992) , the Court unanimously 

rejected the argument that although a “seizure” had occurred “in a ‘technical’ sense” when a 

trailer home was forcibly removed, no Fourth Amendment violation occurred because law 

enforcement had not “invade[d] the [individuals’] privacy.” Katz, the Court explained, 

established that “property rights are not the sole measure of Fourth Amendment violations,” but 

did not “snuf[f] out the previously recognized protection for property.” As Justice Brennan 

explained . . .  Katz did not erode the principle “that, when the Government does engage in 

physical intrusion of a constitutionally protected area in order to obtain information, that 

intrusion may constitute a violation of the Fourth Amendment.” United States v. Knotts, 460 

U. S., 276 (opinion concurring in judgment). . . . Katz did not narrow the Fourth Amendment’s 

scope.  

The Government contends that several of our post-Katz cases foreclose the conclusion 

that what occurred here constituted a search. It relies principally on two cases in which we 

rejected Fourth Amendment challenges to “beepers,” electronic tracking devices that represent 

another form of electronic monitoring. The first case, Knotts, upheld against Fourth Amendment 

challenge the use of a “beeper” that had been placed in a container of chloroform, allowing law 

enforcement to monitor the location of the container. We said that there had been no 

infringement of Knotts’ reasonable expectation of privacy since the information obtained—the 

location of the automobile carrying the container on public roads, and the location of the off-

loaded container in open fields near Knotts’ cabin—had been voluntarily conveyed to the public. 

But as we have discussed, the Katz reasonable-expectation-of-privacy test has been added to, not 

substituted for, the common-law trespassory test. The holding in Knotts addressed only the 

former, since the latter was not at issue. The beeper had been placed in the container before it 

came into Knotts’ possession, with the consent of the then-owner. . . .  

The second “beeper” case, United States v. Karo, 468 U. S. 705 (1984) , does not suggest 

a different conclusion. There we addressed the question left open by Knotts, whether the 

installation of a beeper in a container amounted to a search or seizure. As in Knotts, at the time 

the beeper was installed the container belonged to a third party, and it did not come into 
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possession of the defendant until later. Thus, the specific question we considered was whether 

the installation “with the consent of the original owner constitute[d] a search or seizure . . . when 

the container is delivered to a buyer having no knowledge of the presence of the beeper.” We 

held not. The Government, we said, came into physical contact with the container only before it 

belonged to the defendant Karo; and the transfer of the container with the unmonitored beeper 

inside did not convey any information and thus did not invade Karo’s privacy. That conclusion is 

perfectly consistent with the one we reach here. Karo accepted the container as it came to him, 

beeper and all, and was therefore not entitled to object to the beeper’s presence, even though it 

was used to monitor the container’s location. Jones, who possessed the Jeep at the time the 

Government trespassorily inserted the information-gathering device, is on much different 

footing. 

     The Government also points to our exposition in New York v. Class, 475 U. S. 106 (1986) , 

that “[t]he exterior of a car . . . is thrust into the public eye, and thus to examine it does not 

constitute a ‘search.’ ” That statement is of marginal relevance here since, as the Government 

acknowledges, “the officers in this case did more than conduct a visual inspection of 

respondent’s vehicle.” By attaching the device to the Jeep, officers encroached on a protected 

area. In Class itself we suggested that this would make a difference, for we concluded that an 

officer’s momentary reaching into the interior of a vehicle did constitute a search. . . .  

     The judgment of the Court of Appeals for the D. C. Circuit is affirmed. 

 

It is so ordered. 

 

[The concurring opinion of Justice Alito is omitted.] 
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NOTES  

 
1. Katz v. United States held the Fourth Amendment does not protect the general right to 

privacy but protects a person against certain kinds of government intrusion. The Court 

emphasized that the Fourth Amendment protects people, not places. In other words, the 

Court held the government’s actions constituted a search and seizure because they had 

violated the privacy upon which he justifiably relied while using the telephone booth.  

 

2. Subsequent cases made clarified that test for whether government actions constitute a 

“search” under the Fourth Amendment comes from Justice Harlan’s concurrence in Katz: 

first, that a person has exhibited an actual (subjective) expectation of privacy and, second, 

that the expectation be one that society is prepared to recognize as “reasonable.”  
 

3. Florida v. Jardines set forth an additional test that a defendant can use to determine 

whether the Fourth Amendment. It did not overrule Katz or provide a substitute for the 

Katz test. This understanding of the Fourth Amendment corroborates the Court’s holding 

Jones v. United States, which was decided the same year. 
 

4. Jardines and Jones established a new second test for if a search took place under the 

Fourth Amendment. This emerging property-based test has not yet been fully articulated 

by the Court. One thing we know is that, in past decisions, the Court has determined that 

there is a reasonable expectation of privacy in the home and in the curtilage—the 

immediate surrounding area of the home. The Court has thus held that areas beyond this 

immediate area are “open fields.” The homeowner does not have a reasonable 

expectation of privacy in “open fields.” Hester v. United States, 265 U.S. 57 (1924). 
 

5. Differentiating curtilage from open fields is a fact-dependent inquiry. The test comes 

from United States v. Dunn, 480 U.S. 294 (1987).  Dunn used four factors when 

determining if a contested area is considered curtilage: (1) the closeness of the contested 

area to the home, (2) whether the contested area is inside the same enclosure as the one 

surrounding the home, (3) how the contested area is used, and (4) the owner’s effort to 

block the contested area from public view. In Dunn, the Court held that a barn 50 feet 

from a house, outside the fence of the house, not used for private activities, and not 

protected from view by people standing in an open field was not in the curtilage of the 

house and therefore not protected by the Fourth Amendment.  
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PROBLEMS 

 

1. What is the test for whether a search has taken place? 

 

2. Which of the following actions by the police constitutes a search? 

 

a. Watching activities taking place inside a house through an uncovered first-floor window 

from a position on the homeowner’s property, less than two feet from the window. 

b. Watching activities taking place inside a house through an uncovered first-floor window 

from the public sidewalk. 

c. Watching activities taking place inside a house through an uncovered third-floor window 

using binoculars from a house across the street. 

d. Watching activities taking place inside an apartment in a high-rise building through an 

uncovered twenty-sixth floor window using a drone equipped with a camera that can 

stream video in real time. 

 

3. Ashley Stephens, an agent with the federal Bureau of Alcohol, Tobacco and Firearms, 

received several tips that Carloss, a previously convicted felon, was unlawfully in possession of a 

firearm, possibly a machine gun, and was selling methamphetamine. In order to investigate these 

tips, Agent Stephens, along with Tahlequah, Oklahoma police investigator Elden Graves, went 

one afternoon to the home where Carloss was staying to talk with him. The home was a single-

family dwelling. There was no evidence of any fence or other enclosure around the house or 

yard, but there were several “No Trespassing” signs placed in the yard and on the front door. 

Specifically, there was a “No Trespassing” sign on an approximately three-foot-high wooden 

post located beside the driveway, on the side farthest from the house, and another sign tacked to 

a tree in the side yard, both stating “Private Property No Trespassing.” There was a sign, on a 

wooden pole in the front yard along the side of the driveway closest to the house, and a sign on 

the front door of the house, both stating “Posted Private Property Hunting, Fishing, Trapping or 

Trespassing for Any Purpose Is Strictly Forbidden Violators Will Be Prosecuted.” These signs 

were professionally printed, with yellow or orange lettering against a black background. The 

officers pulled into Carloss’s driveway and got out of their car. Carloss came out of his house 

and the officers engaged him in conversation. 

 

Do the stated facts describe a search? 

 

[facts loosely based on United States v. Carloss, 818 F.3d 988 (10th Cir. 2016)] 


